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Responding to the employment tribunal fees consultation

In July the Ministry of Justice published its report on the consultation paper ‘Charging Fees in 
Employment Tribunals and the Employment Appeal Tribunal’. Paul Statham, who co-chaired (with 
Peter Wallington QC) ELA’s working party which responded to the consultation paper, examines 
the implications of the Ministry of Justice’s far-reaching proposals in the light of ELA’s original 
response. He also considers some of the implications for claimants and respondents

Key changes from summer 2013
Claimants will have to pay an issue fee when they submit their claim 
or appeal followed by a hearing fee prior to a hearing. The fee for more 
straightforward level 1 claims (including claims for breach of contract, 
unauthorised deductions from wages, holiday pay, various statutory time 
off rights and failure to pay a protective award or redundancy payment) 
will be £160 for issue, £230 for the hearing. All other claims will be level 
2 (covering unfair dismissal, discrimination and whistleblowing claims) 
and subject to an issue fee of £250 and a hearing fee of £950.The fee is 
multiplied by two, four or six where two to 10, 11 to 200 and more than 
200 individuals, respectively, bring a claim.

There will also be charges for making certain applications:

zz £100 for an application to set aside a default judgment 

zz £60 for an application to dismiss following the claim’s settlement 
or withdrawal (note that proposed changes to tribunal rules will 
do away with the need to make such an application) 

zz £600 for an application for judicial mediation, payable by the 
employer 

zz £160 to bring a breach of contract counter-claim 

zz £100 (level 1) or £350 (level 2) for an application for a review of 
a tribunal’s decision or judgment. 

The proposal to charge for written reasons has been dropped. In the EAT 
there will be a fee of £400 to issue an appeal and £1,200 to proceed to a 
full hearing. The civil courts’ fee remission scheme will be extended to the 
employment tribunals for claimants who cannot afford the fees.

Tribunal judges will have the discretion to order the unsuccessful 
party to reimburse the fees paid by the successful party; guidance on 
reimbursement will be produced.

Option 1 or 2 
The Ministry of Justice originally suggested two options for 
fees. Option 1 was for banded fees, payable both on issue 
and when a case is set for hearing. This has been preferred 
to option 2, which proposed a single (higher) fee payable on 
issue and an increased fee if the claimant claimed more than 
£30,000. 
The ELA working group did not express a preference for either 
option on the basis that this was a policy decision where the 
government had to balance the respective advantages and 
disadvantages (set out in detail in the ELA response). ELA was 
of the view that respondents were unlikely to engage in the 
process of Acas pre-claim conciliation (to be implemented by 
the Enterprise and Regulatory Reform Bill) if they knew the 

employee was going to have to pay 
a large sum of money in order to 
issue the claim. ELA suggested the 
consideration of alternative models, 
including a proposal that the 
hearing fee be split between the 
parties and/or only levying a fee 
when the case was set down for 
hearing, which it considered was 
more likely to achieve the objective 
of early settlement. 

Level of fees
The original proposal was for three levels with unfair dismissal 
in the middle. Now unfair dismissal is grouped with 
discrimination claims in the highest of the two bands. The 
Ministry of Justice’s announcement does not address what 
happens where a claimant submits a level 1 and 2 claim 
together. The original consultation proposal was that a single 
fee at the higher level would be payable.

ELA was of the view that some of the fees proposed were 
disproportionate compared with those in the civil courts. For 
example, an appeal to the Court of Appeal only costs £700. 
The proposal to have two bands instead of three has 
magnified this issue. Ostensibly this is to deal with complaints 
from some respondents that discrimination and equal pay 
cases were being unfairly charged the highest fee when they 
were not necessarily as complex as some cases in level three. 
However, the change means that unfair dismissal claimants 
(by far the largest group) will generally be paying more, given 
that the proposed fee for issue is £50 higher than the original 
proposal and only around 20 per cent will recoup this in the 
form of a £50 lower hearing fee.

ELA considered that some categories of claim should be 
exempted from fees completely. Examples included claims by 
workplace representatives for protective awards in 
redundancy and TUPE failure to inform and consult cases, 
National Minimum Wage claims and claims involving 
employers who have ceased trading but are not insolvent and 
the Insolvency Service. 

The Ministry of Justice rejects all suggestions for exempt 
categories but its justifications (paragraphs 51-58) are less 
than convincing. In respect of Insolvency Service claims they 
miss the point entirely, although there is a hint that it may 
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consider allowing the fee to be paid by the Redundancy 
Payments Service when it states: ‘We will explore further what 
considerations might be necessary within the fee structure for 
claimants facing redundancy but facing a risk that solvent 
employers leave no assets [para 52].’

ELA pointed out that currently some claims are brought not to 
recover compensation but to enforce important employment 
protection rights; for example, the right to a written statement 
of particulars. It will cost employees £390 for the privilege of 
obtaining a tribunal declaration of their terms, despite the lack 
of financial remedy. There are other claims where the potential 
maximum compensation will be exceeded by the total fee; for 
example, the maximum compensation for failure to allow a 
companion at a disciplinary hearing is currently £860 and the 
compensation for a failure to give an employee access to wage 
records for minimum wage purposes is currently £486.40; the 
total fee for such claims would be £1,200. 

Many employees on relatively low incomes will nevertheless 
not qualify for remission (see below). They may not wish to 
take the financial risk of a low-value claim when there is no 
guarantee of recovering the fee even if the tribunal makes an 
order that the fee be paid by the losing employer. 

Some 75 per cent of respondents, including ELA, were in 
favour of the proposal that the losing party should reimburse 
any fees to the winning party. The Ministry of Justice has 
taken account of ELA’s concerns about identifying who has 
‘won’ a case by providing that the tribunal will have discretion 
over whether fees are reimbursed.

Impact on settlement
The potential opportunities for settlement of claims and the 
dynamics of the litigation are likely to be affected by the 
payment of fees. This is exacerbated by the extraordinary 
decision of the Ministry of Justice to maintain the position 
that there will be no refunds of fees, even if a case settles long 
before any hearing. In the civil courts, refunds of hearing fees 
are currently available up to seven days before the hearing in 
full in small claims and 50 per cent in other claims, with a 
rising scale of repayment up to 100 per cent if the case is 
withdrawn more than 28 days before the hearing. It is difficult 
to understand why the same system could not be adopted in 
respect of hearing fees in the tribunal.

ELA pointed out that this may be a breach of the Treasury 
guidelines that fees should not exceed the cost of providing 
the service. This is not addressed by the Ministry of Justice 
except obliquely by a suggestion (para 168) that the hearing 
fee be due to be paid four to six weeks before the hearing and 
that it will explore whether it is possible to set the fee after 
exchange of witness statements. This implies some 
frontloading of preparation costs by bringing forward the 

date for exchange of witness statements.

The claimant who has paid the hearing fee will want it 
included in any settlement and, in my experience, the more 
factors there are to argue about in settlement negotiations, 
the more chance that negotiations will break down.

Where a claimant does not qualify for a remission of fees, 
there is probably an incentive for the respondent to wait and 
see if the claimant pays the hearing fee, subject to the risk 
that it then becomes an issue for negotiations. Conversely, 
where the claimant qualifies for a remission of fees, they may 
be less willing to settle. There was originally no proposal that 
fees be repaid to the Ministry of Justice by the losing party in 
cases where there is a remission. However, the ministry is 
undertaking further analysis to see whether such an approach 
would be ‘viable and cost effective’ (para 93).

ELA pointed out that the introduction of fees will inevitably 
lead to raised expectations of the service provided by 
tribunals. In particular, the practice of listing more cases for 
hearing than there are employment judges, so cases are 
adjourned at short notice after considerable cost has been 
incurred is likely to lead to more complaints and possible 
claims for compensation from the Tribunal Service.

Multiple claims
ELA (and two thirds of respondents) had substantial concerns 
about the original proposals for multiple claims fees. The 
Ministry of Justice’s only concession is to reduce the number 
of categories based on number of claimants from five to three 
and to promise that ‘clear mechanisms and guidance will be in 
place to cater for fluctuations in the size of multiple claims or 
a change in the type of claims’. 

It will be interesting to see how claimant representatives, 
particularly those acting on a contingency basis and trade 
unions, react to fees in multiple cases. Certainly the ministry 
assumed that trade unions and legal expense insurers would 
pay the fees for their members or customers but I am not sure 
those assumptions will prove correct. I also anticipate that 
those claimants who may qualify for a remission of fees will be 
required to apply.

Six separate application fees
ELA expressed strong views advocating no fee for written 
reasons and judicial mediation as did many other 
respondents. To an extent the Ministry of Justice heeded the 
criticism, in that the fee for the former but not the latter has 
been dropped. ELA was of the view that charging respondents 
a fee for judicial mediation would end all judicial mediations 
immediately. This is borne out by para 4.38 of the impact 
assessment where the fee income from this fee category is 
assumed to be zero.
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The Employment Appeal Tribunal 
Some 70 per cent of respondents to the consultation 
disagreed with the proposal to charge fees in the EAT. ELA 
considered it unfair and contrary to the government’s 
objectives to charge £400 to lodge a notice of appeal that was 
then ruled by the registrar to be incorrectly constituted. Only 
around 600 of 2,000 appeals proceeded to a preliminary or full 
hearing in 2010/11. The Ministry of Justice‘s only comment is 
to promise ‘clear guidance’ (para 224).

Remission
The Ministry of Justice proposes using the current civil courts 
remission system to protect claimants who cannot afford to 
pay the fees. This would provide full remission if the claimant 
is in receipt of a listed income-related benefit or has gross 
income of no more than £13,000 if single or £18,000 for a 
couple. There can also be full or partial remission based on 
disposable income computed on the legal aid means criteria: 
below £50 a month confers a complete exemption, then every 
extra £10 of income makes the claimant liable for a fee of £5. 

Ominously, the ministry is proposing a review of the system to 
ensure it is compatible with the new universal credit due to be 
introduced in late 2013 and ‘concerns raised by respondents’ 
(para 145). Since most of the concerns listed are from business 
respondents complaining that too few claimants pay fees 
under the current system, it is anticipated that the 
consultation will result in more claimants paying fees, not 
fewer. A consultation paper is promised for late 2012. 

One of ELA’s main concerns was over time limits where claims 
are made with an application for remission but without the 
necessary documentation and the potential for satellite 
litigation. The Ministry of Justice now proposes that a claim 
will be treated as in time if it is lodged within the time limit 
and is accompanied by a fee or an application for a remission, 
even if the application for the remission then takes time to be 
determined (para 141).

Equality impact assessment
The Ministry of Justice considers that the use of only two 
bands of fees (so that Equality Act and unfair dismissal claims 
are in the same level) and the fee remission system will 
remedy any disproportionate effect on equality groups. The 
reasoning is not convincing. There has been a lot of 
speculation from legal commentators about possible Equality 
Act challenges because of the potential disproportionate 

effect of the proposals on various equality groups.

ELA pointed out that the initial equality impact assessment 
found 22 per cent of all claimants were disabled. Disabled 
people were more than twice as likely to bring employment 
tribunal claims and more than three times as likely to bring 
discrimination claims. There is no evidence on how many 
disabled claimants would qualify for a remission. 

Likewise, ELA suggested that women who take or have just 
returned from maternity leave will experience a drop in 
income and an increase in outgoings so were unlikely to be 
able to afford tribunal fees. We hoped that a full equality 
impact assessment would discuss how this disadvantage 
could be addressed. It does not – annex C simply states that 
there is no data available on household income and 
pregnancy.

Finally, ELA suggested that payment options should be as 
wide as possible so that those without an internet connection 
are not adversely impacted. ELA pointed out that the ONS 
Internet Access Quarterly Update for 2011 found that more 
than half of the 8.43 million adults who had never used the 
internet were disabled. We suggested that payment in cash 
could be made at post offices to deal with issues of access and 
the large number of ‘unbanked’ households (1.5 million 
adults). The Ministry of Justice has promised to consider what 
range of payment options should be offered.

Conclusions 
The introduction of fees in employment tribunals is a 
fundamental change in the way employment rights are 
enforced and the implications for employment lawyers acting 
for claimants and respondents are difficult to predict. A key 
factor will be what changes to the remissions system follow 
the government’s forthcoming consultation. A further issue 
still to be resolved is if there are any Equality Act challenges. 
The training and resources made available to tribunals that 
will have to administer an entirely new system will decide 
whether the claims that are brought run smoothly or we get 
caught up in another debacle much like we experienced with 
the Dispute Resolution Regulations. Finally, the devil will be 
in the detail of any regulations and guidance that we are 
promised.
Paul Statham, Pattinson & Brewer
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